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MIDDLE APPELLATE COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SAN JUAN DIABLO
JOHNNY PAPER, on behalf of himself, the
)

general public, and all others similarly situated,
)


)

Plaintiff,
)


)

vs.
)


)

ECHINODERM CIGARETTES, INC.,
)

TUBEWORM TOBACCO, INC.
)

and DOES 1-100, INCLUSIVE,
)


)

Defendants.
)

_______________________________________)



Case No. 

CLASS ACTION COMPLAINT FOR VIOLATIONS OF CALIFORNIA BUSINESS AND PROFESSIONS CODE § 16720, et seq. AND § 17200 et seq.

JURY TRIAL DEMANDED
This class action is brought on behalf of California purchasers of tobacco products manufactured by Echinoderm Cigarettes, Inc., or Tubeworm Tobacco, Inc. from at least 1991 through the present, and is based upon the defendants’ unlawful conspiracy and agreement to fix, raise, stabilize, and maintain the price of tobacco products sold to California indirect purchasers.  Plaintiff, on behalf of himself and the class he represents, brings this Class Action Complaint against the defendants, upon personal knowledge as to his own actions and information and belief upon investigation of counsel with respect to all other allegations, and respectfully alleges as follows:

INTRODUCTION
1.
This case arises out of a long-running conspiracy beginning no later than 1991, and continuing until present, upon information and belief, among the Defendants and their co-conspirators with the purpose and effect of fixing prices, allocating market share, and committing other unlawful practices designed to inflate the prices of tobacco products sold indirectly to Plaintiff and other purchasers in California. 

2.
Defendants’ conspiracy has involved illegal conduct by a cartel that has deliberately targeted, and severely burdened, consumers in California.  The conspiracy has existed at least during the period from 1991 to the present, and has affected millions of dollars of commerce in tobacco products in California.  Upon information and belief, the conspiracy has included communications and meetings in which Defendants agreed to eliminate competition and fix the prices and allocate markets for tobacco products.

3.
The charged combination, and conspiracy consisted, upon information and belief, of a continuing agreement, understanding, and concert of action among Defendants and their co-conspirators, the substantial terms of which were to fix, stabilize, and maintain prices, allocate markets and customers, and to coordinate price increases for the sale of tobacco products in California.

4.
The acts in furtherance of the conspiracy by Defendants have included, upon information and belief, the following wrongful conduct and horizontal agreements:

(a)
participating in meetings and conversations in which Defendants and their co-conspirators discussed and agreed to prices for tobacco products;

(b)
participating in meetings and conversations in which Defendants and their co-conspirators allocated markets and customers for tobacco products; 

(c)
participating in meetings and conversations in which defendants and their co-conspirators discussed and agreed to refrain from engaging in competitive bidding, or to submit complementary and non-competitive bids, for particular contracts to supply tobacco products to various customers;

(d)
exchanging sales and customer information for the purposes of monitoring and enforcing adherence to the agreements reached;

(e)
issuing price announcements, price quotations, and general price increases in accordance with the pricing and market allocation agreements reached; and 

(f)
facilitating, effectuating, implementing, monitoring, and concealing the contract, combination, and conspiracy to raise the prices of tobacco products sold.

JURISDICTION AND VENUE
5.
This class action for price fixing and unfair competition arises and is brought under California Business and Professions Code Sections 16750(a), 17203, and 17204 to recover treble damages and obtain equitable relief due to the violations by defendants and their co-conspirators, as herein alleged, of the Cartwright Act (Business and Professions Code Section 16720) and the Unfair Competition Act (Business and Professions Code Section 17200 et seq.).  This complaint is not based upon federal law.  The amount in controversy for the named class representative is less than $75,000.00.

6.
Venue as to each defendant is proper pursuant to Business and Professions Code Section 17203 and Code of Civil Procedure Section 395(a) and 395.5.  Each defendant either transacts business, has an agent, or is found within California and the County of San Juan Diablo, and each is within the jurisdiction of this Court.  The unlawful conduct alleged herein was carried out within California and the County of San Juan Diablo.

7.
Without limiting the generality of the foregoing, Defendants (directly or through agents who were at the time acting with actual and/or apparent authority and within the scope of such authority) have, upon information and belief:

(a)
transacted business in California;

(b)
contracted to supply or obtain services or goods in California;

(c)
intentionally availed themselves of the benefits of doing business in California;

(d)
produced, promoted, sold, marketed, and/or distributed their products or services in California and, thereby, have purposefully profited from their access to markets in California;

(e)
caused tortious damage by act or omission in California;

(f)
caused tortious damage in California by acts or omissions committed outside such jurisdiction while (i) regularly doing or soliciting business in such jurisdiction, and/or (ii) engaging in other persistent courses of conduct within such jurisdiction, and/or (iii) deriving substantial revenue from goods used or consumed or services rendered in such jurisdiction;

(g)
committed acts and omissions which Defendants knew or should have known would cause damage (and, in fact, did cause damage) in California to Plaintiff and members of the Class while (i) regularly doing or soliciting business in such jurisdiction, and/or (ii) engaging in other persistent courses of conduct within such jurisdiction, and/or (iii) deriving substantial revenue from goods used or consumed or services rendered in such jurisdiction; and

(h)
otherwise had the requisite minimum contacts with California such that, under the circumstances, it is fair and reasonable to require Defendants to come to this Court to defend this action.

8.
Plaintiff JOHNNY PAPER resides in San Juan Diablo County, California, which for purposes of this Complaint is deemed to encompass the present day city of San Diego.  In addition, and upon information and belief, a substantial part of the trade and commerce, as well as the arrangement, contract, agreement, trust, combination, conspiracy, unfair or deceptive practices, and/or uniform and common course of conduct giving rise to Plaintiff’s claims, occurred within California, including, among other things, the indirect sale of tobacco products and products constituted thereof to Plaintiff and other members of the Class at supra-competitive prices.

9.
As a result of the manufacture, distribution, delivery and sale of Defendants’ products to indirect purchasers within California, directly or through their subsidiaries, affiliates or agents, Defendants obtained the benefits of the laws of California and the California market for their products.

10.
Plaintiff’s state law causes of action are not federally pre-empted.  Plaintiff states, and intends to state, causes of action solely under the laws of California and specifically denies any attempt to state a cause of action under the laws of the United States of America. 

PARTIES
A.
Plaintiff
11.
Plaintiff is a resident of San Juan Diablo County who has indirectly purchased tobacco products manufactured by one or more of the Defendants during the relevant conspiracy period.

B.
Defendants
12.
Defendant Echinoderm Cigarettes, Inc. (“Echinoderm”) is a Delaware corporation with its principal place of business in La Jolla, California. 

13.
Defendant Tubeworm Tobacco, Inc. (“Tubeworm”) is a Kansas corporation with its principal place of business in Wichita, Kansas. 

14.
The acts in this Complaint alleged to have been done by each Defendant were, upon information and belief, authorized, ordered or done by officers, agents, employees, or representatives of each while actively engaged in the management of its affairs.

CO-CONSPIRATORS
15.
Various other corporations, organizations, firms, and individuals not yet made Defendants in this Complaint and presently unknown to Plaintiff, participated as co-conspirators in the violation alleged herein, and performed acts and made statements in furtherance of combinations in restraints of trade and unfair business practices alleged herein.  When and if plaintiff learns the identity of such co-conspirators, plaintiff may seek leave to amend this Complaint to add said co-conspirators as defendants.

16.
The true names and capacities, whether individual, corporate, associate, representative, or otherwise of defendants named herein as DOES 1-100 are unknown to plaintiff at this time, and are therefore sued by such fictitious names pursuant to Code of Civil Procedure Section 474.  Plaintiff will amend this complaint to allege the true names and capacities of DOES 1 through 100 when they become known to plaintiff.  Each of DOES 1 through 100 is in some manner legally responsible for the violations of law alleged herein.

17.
The acts charged in this Complaint as having been done by defendants and the DOE defendants were authorized, ordered, or done by their officers, agents, employees, or representatives, while actively engaged in the management of the defendants’ businesses or affairs.

CLASS ACTION ALLEGATIONS
18.
This action is brought by Plaintiff on behalf of herself, the general public, and pursuant to California Code of Civil Procedure Section 382, as representative of a class (the “Class”).  

19.
The Class is defined as:

All persons or entities present in California who indirectly purchased tobacco products manufactured by any Defendant or co-conspirators from January 1, 1991 to the present.  The class of indirect purchasers of these products includes consumers and businesses who have purchased tobacco products.  Excluded from the class are all governmental entities, Defendants and their subsidiaries and affiliates.

20.
Although the exact size of the class is unknown, the total number of class members is in the millions, as many consumers have purchased tobacco products.  Based upon the nature of the trade and commerce involved, the total number of class members is such that joinder of all Class members would be impracticable.

21.
Plaintiff’s claims are typical of the claims of the Class, and Plaintiff will fairly and adequately protect the interests of the Class.  Plaintiff has no conflict with any other Class member and has retained competent counsel experienced in class action and antitrust litigation.

22.
Common questions of law and fact exist, including:

(a)
whether Defendants conspired with each other and others to fix, raise, stabilize or maintain the prices of tobacco products;

(b)
whether Defendants’ conduct caused injury to the business or property of Plaintiff and the members of the Class, and if so, the appropriate measure of damages; and

(c)
whether Defendants actively concealed the violations alleged herein.

These and other questions of law and fact are common to the Class and predominate over any questions affecting only individual Class members.

23.
Class action treatment is a superior method for the fair and efficient adjudication of  the controversy described herein.  The class action vehicle provides an efficient method for enforcement of the rights of Plaintiff and class members, and such litigation can be fairly managed.  Plaintiff knows of no unusual problems of management and notice. 

TRADE AND COMMERCE
24.
The activities of Defendants and co-conspirators, as described herein, were within the flow of, were intended to, and did have a substantial effect on the commerce of tobacco products in California.

25.
During the time encompassed by the violations alleged, Defendants sold and shipped substantial quantities of tobacco products to businesses in California and elsewhere.  Those businesses resold those tobacco products to consumers and businesses in California and elsewhere.

26.
The contract, combination, and conspiracy consists, upon information and belief, of a continuing agreement, understanding, and concert of action between and among Defendants and their co-conspirators, the substantial terms of which were and are to fix, stabilize, and maintain prices, allocate markets and customers, and to coordinate price increases for the sale of tobacco products in California and elsewhere.

27.
The acts in furtherance of the conspiracy by Defendants have included, on information and belief, the following wrongful conduct and horizontal agreements:

(a)
participating in meetings and conversations, on a periodic basis since at least 1991, in which defendants and their co-conspirators, discussed and agreed to fix, raise, stabilize, and maintain the prices for tobacco products; 

(b)
participating in meetings and conversations, on a periodic basis since at least 1991, in which defendants and their co-conspirators discussed and agreed to allocate markets and customers for tobacco products;

(c)
participating in meetings and conversations, on a periodic basis since at least 1991, in which defendants and their co-conspirators discussed and agreed to refrain from engaging in competitive bidding, or to submit complementary and non-competitive bids, for particular contracts to supply tobacco products to various customers;

(d)
exchanging sales and customer information for the purposes of monitoring and enforcing adherence to the agreements reached;

(e)
issuing price announcements, price quotations, and general price increases in accordance with the pricing and market allocation agreements reached; and

(f)
facilitating, effectuating, implementing, monitoring, and concealing the contract, combination, and conspiracy to raise the prices of tobacco products sold.

IMPERMISSIBLE MARKET EFFECTS
28.
The contract, combination, and conspiracy alleged herein had the following effects, among others:

(a)
Prices paid by Plaintiff and other Class Members for tobacco products were fixed, raised, maintained, and stabilized at artificially high and noncompetitive levels;

(b)
Indirect purchasers of tobacco products were deprived of the benefits of free and open competition; and

(c)
Competition between and among Defendants and their co-conspirators in the sale of tobacco products was unreasonably restrained.

29.
As a result, Plaintiff and the members of the Class have been injured in their business and property in that they paid more for tobacco products than they otherwise would have paid in the absence of Defendants’ unlawful contract, combination, and conspiracy.

FRAUDULENT CONCEALMENT
30.
Plaintiff and the members of the Class had no knowledge of the antitrust violations described above until recently.  Plaintiff and the members of the Class could not have discovered the violations at an earlier date by the exercise of due diligence because of the deceptive practices and techniques of secrecy employed by Defendants and their co-conspirators to avoid detection of and to fraudulently conceal such violations.

31.
Because the conspiracy was necessarily secret, purchasers of tobacco products, including Plaintiff and the members of the Class, were unaware that the prices of tobacco products were agreed upon and fixed for the period of time alleged in this Complaint.

FIRST CAUSE OF ACTION
Violation Of California Business And Professions Code §16720 Et Seq.

[The Cartwright Act]
32.
Plaintiff  re-alleges and incorporates by reference each and every allegation contained in paragraphs 1-31 above.

33.
Beginning on or about 1991, the exact date being unknown to Plaintiff, and continuing thereafter up to and including the date of the filing of this Complaint, Defendants, their co-conspirators, and the DOE defendants engaged in a continuing contract, combination, and conspiracy in unreasonable restraint of trade and commerce in violation of Business and Professions Code section 16720.

34.
The contract, combination, and conspiracy alleged herein consisted of a continuing agreement, understanding, and concert of action among the defendants and their co-conspirators, the substantial terms of which were to raise, fix, stabilize, and maintain at artificially high and non-competitive levels the prices at which they sold tobacco products throughout California and the United States.

35.
For the purpose of forming and effectuating the contract, combination, and conspiracy, the defendants and their co-conspirators did those things which they contracted, combined, and conspired to do, including but not limited to the acts, practices, and course of conduct set forth above.

36.
This contract, combination, and conspiracy had the following effects, among others:

A.
Prices for tobacco products were raised, fixed, and maintained at artificially high and non-competitive levels;

B.
Plaintiff and the other members of the Class were deprived of the benefits of free and open competition in the purchase of tobacco products; and 

C.
Price competition in the sale of tobacco products was restrained, suppressed, and eliminated.

37.
During the Class Period, Plaintiff and the other members of the Class indirectly purchased substantial quantities of tobacco products from the defendants.  By reason of the violations alleged herein, Plaintiff and the other members of the Class paid more for products containing tobacco products than they would have in the absence of the illegal contract, combination, and conspiracy.  None of the artificially inflated, supra-competitive prices paid by Plaintiffs and the members of the Class are passed on by them, as they do not resell tobacco products.  As a result, Plaintiff and the other Class members have been injured and have suffered damages in an amount presently undetermined.

SECOND CAUSE OF ACTION
Violation Of California Business and Professions Code § 17200 Et Seq.

[The Unfair Competition Act]
38.
Plaintiff  re-alleges and incorporates by reference each and every allegation contained in paragraphs 1-31 above.

39.
Beginning at a date unknown to Plaintiff, but at least as early as 1991, Defendants, their co-conspirators, and unknown DOE Defendants committed and continue to commit acts of unfair competition, as defined by Section 17200 et seq. of the Business and Professions Code, by, among other things, engaging in the acts and practices described above.

40.
Defendants’ course of conduct, acts, and practices in violation of Business and Professions Code Section 16720 et seq. constitute a violation of Sections 17202 and 17203 of that Code.

41.
The unlawful, unfair and deceitful business practices of Defendants, and each of them, as described above, have injured and present a continuing threat of injury to members of the public in that Defendants’ conduct has restrained and continues to restrain competition, has caused and continues to cause Plaintiff and the members of the class he represents to pay supra-competitive and artificially inflated prices for tobacco products, and it has made it likely that members of the public have been and will continue to be deceived with respect to the manner in which the prices charged for tobacco products have been set.

42.
The conduct of Defendants as alleged in this Complaint violates Section 17200 of the Business and Professions Code.

43.
The illegal conduct alleged herein is continuing and, unless restrained, Defendants will continue to engage in such conduct.

PRAYER FOR RELIEF
WHEREFORE, Plaintiff on behalf of himself, the general public, and the members of the Class, prays for judgment against the defendants, jointly and severally, as follows:

1.
Determining that this action may proceed and be maintained as a class action;

2.
On the First Cause of Action:

(a)
For damages according to proof at trial, and that such amount be trebled;

(b)
For reasonable attorneys’ fees pursuant to Section 16750(a) of the Business and Professions Code;

(c)
For pre-judgment interest at the highest legal rate, from and after the date of service of the initial complaint in this action.

3.
On the Second Cause of Action:

(a)
An order requiring defendants, and each of them, their agents, servants, and employees, and all persons acting, directly or indirectly, in concert with them, to restore all funds to each member of the Class acquired by means of any act of practice declared by this Court to be unlawful or to constitute unfair competition under Section 17200 et seq., of the Business and Professions Code.

4.
For attorneys’ fees and costs of suit; and

5.
For such other and further relief as the Court may deem just and proper.

Dated: July 1, 2006

PLAINTIFFS’ REQUESTS FOR PRODUCTION OF DOCUMENTS 

Pursuant to Rule 34 of the Federal Rules of Civil Procedure, plaintiffs Johnny Paper, et al., request that Defendants produce all responsive documents requested herein at the office of undersigned counsel as soon as practicable.

INSTRUCTIONS

1. These requests require the production of all responsive documents within the sole or joint possession, custody or control of the Defendants, including their agents, departments, attorneys, directors, officers, employees, consultants, investigators, insurance companies, or other persons subject to Defendants’ custody or control. 

2. All documents that respond, in whole or in part, to any portion of these Requests must be produced in their entirety, including all attachments and enclosures.

3. For purposes of these requests, the words used are considered to have, and should be understood to have, their ordinary, everyday meanings.  Plaintiffs refer Defendants to any dictionary in the event Defendants asserts that the wording of a request is vague, ambiguous, unintelligible, or confusing.

DEFINITIONS

4. The words “and,” “or,” “each,” “any,” “all,” “refer,” and “discuss,” shall be construed in their broadest form and the singular shall include the plural and the plural shall include the singular whenever necessary so as to bring within the scope of these Requests all documents (defined below) that might otherwise be construed to be outside their scope.

5. The phrase “advertising, marketing or promotion” of cigarettes includes public relations activities involving smoking and health.

6. Solely for the purpose of the TREC 2006 legal track, the term “defendants” includes Echinoderm Cigarettes Inc. as well as those companies whose records are found in the IIT CDIP v. 1.0/TREC Legal Track collection database (“TREC legal database”).
7. Solely for the purpose of the TREC 2006 legal track, “document” means all data, information or writings stored in the Tobacco legal database, including without limitation: any written, electronic or computerized files, data or software; memoranda; emails; correspondence; OCR scanned images; communications; reports; summaries; studies; analyses; evaluations; notes or notebooks; indices; spreadsheets; logs; books; pamphlets; binders; calendar or diary entries; ledger entries; press clippings; graphs; tables; charts; printouts; drawings; maps; meeting minutes; transcripts.  The term “document” encompasses all metadata associated with the document.  The term also includes all drafts associated with any particular document.

8. “Person” or “individual” means natural persons, corporations, firms, partnerships, unincorporated associations, trusts, and any other legal entity.

9. The term “plans” means tentative and preliminary proposals, recommendations, or considerations, whether or not finalized or authorized, as well as those that have been adopted.

10. The term “relating to” means in whole or in part constituting, containing, concerning, discussing, describing, analyzing, identifying or stating.

FIRST SET OF REQUESTS FOR PRODUCTION:

Plaintiffs request that Defendants produce all responsive documents on the following topics:

1.  [TL06REQ 25]  All documents discussing or referencing wholesale prices of tobacco products in the State of California.   

Defs.’ Proposal:  “wholesale prices” AND tobacco AND California

Pls.’ Counter ((wholesale OR gross) w/2 pric!) AND (tobacco OR cigar!) AND (California OR cal. OR calif. OR “CA”)

2.  [TL06REQ 26]  All documents discussing or referencing retail prices of tobacco products in the city of San Diego. 

Defs.’ Proposal: “retail prices” AND tobacco AND California

Pls.’ Counter:   ((retail OR net) w/2 pric!) AND (“San Diego” or (“S.D.” w/3 Calif!))

3.  [TL06REQ 27]  All documents discussing or relating to the placement of product logos at events held in the State of California.

Defs.’ Proposal:  “product placement” AND logos AND California

Pls.’ Counter:  (“product placement” OR advertis! OR market! OR promot!) AND (logo! OR symbol OR mascot OR marque OR mark) AND (California OR cal. OR calif. OR CA)

4. [TL06REQ 28]  Any and all federal tax returns.

Defs.’ Proposal: “tax returns” AND (IRS OR “federal”)

Pls.’ Counter: form AND (“internal revenue service” OR IRS OR “I.R.S.”)

5.  [TL06REQ 29]  All documents discussing, referencing or relating to an internal or external meeting involving an individual (named or unnamed) also identified as the company CEO (Chief Executive Officer), where the sale or distribution of tobacco products in the State of California or city of San Diego was discussed.   
Defs.’ Proposal:  “Chief Executive Officer” AND meeting AND tobacco AND (sale OR distribution) AND (California OR “San Diego”)

Pls.’ Counter:  (“Chief Executive Officer” OR CEO OR “C.E.O.”) AND (meeting! OR conversation! OR discussion! OR negotiat!) AND (tobacco OR cigar!) AND (sale OR buy! OR purchas! OR vend! OR sell! OR distrib!) AND (California OR cal. OR calif. OR “CA”)

6.  [TL06REQ 30]  All documents discussing or referencing the California Cartwright Act.

Defs.’ Proposal:  “California Cartwright Act”

Pls.’ Counter:  California w/3 (antitrust OR monopol! OR anticompetitive OR restraint OR “unfair competition” OR “Cartwright”)

7.   [TL06REQ 31]  All documents discussing or referencing the unlawful business practices and unfair competition sections of the California Business and Professions Code.  

Defs.’ Proposal:  “California Business and Professions Code” AND (“unlawful business practices” OR “unfair competition”)

Pls.’ Counter:   (“California Business and Professions Code” OR “Cal! Bus! & Prof!”  OR “B&P Code”) AND ((172! OR 167!) OR (unlawful w/3 (bus! OR practice!) OR “unfair compet!”))

8.  [TL06REQ 32]  All documents discussing, referencing, or relating to the doctrine of “market share liability” which also relate to one or more events taking place in the State of California.

Defs.’ Proposal:  “market share liability” w/20 Calif!

Pls.’ Counter: (“market share liability” OR “Hart Scott Rodino” OR “market concentration”)  AND (California OR cal. OR calif. OR “CA”)

9. [TL06REQ 33]  All documents referring to an audit by the California Franchise Review Board of one or more tobacco companies, where the documents state their date of creation after 1990.

Defs.’ Proposal: “California Franchise Review Board” AND audit AND [DOCUMENT DATE (Metadata field)] > (1990)

Pls.’ Counter:  (“California Franchise Review Board” OR CFRB) AND audit! AND [DOCUMENT DATE (Metadata field)] > (1990)
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